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CHAIRMAN ZACHOS: The hearing of the joint committee will commence and we

will proceed to take pubiic testimony on House Bill #904. The report of the
Commission for the Recommendation of the Codification of Criminal Law. As I
have previously indicated, we will begin by taking in chronological order
chapters 589 thfough 607 of the proposed bill. At the end of that testimony
anyone present will be offered an opportunity to go back and, hopefully, ‘in
an abbreviated fashion make general comments on anything he wants to and
anything that he perhaps did not present at the last meeting. I ask that
the witnesses step forward and state their name and their address and who
they represent, if anyone, so the stenographer can make a record of it. Any-
one present wish to be heard or have testimony on proposed chapter 5897
Breaches of the Peace and Related Offenses.

CHIEF BALL: Do you want to take the whole 589, or one chapter at a time?

CHAIRMAN ZACHOS: The chapter on Breaches of the Peace and Related Offenses.

CHIEF BALL: My name is Chief Ball from the.éown of Londonderry and on 589:1,
paragraph IV. "Riot is a class B felony if, in the course of and as a result
of the conduct, any person suffers physical injury, or substantial property
damage occurs..." the word "substantial" is a little bit vague. I think it
would be much better, you know, much easier for us if we had a dollar figure
if possible. I realize with inflation there is a problem, but, I was wondering
whether or not the committee might want to insert a dollar figure. I am not
prepared to say what if would be. Clearly define to the police department
when they make up a complaint what is in fact a class B felony as to the
matter of, "substantial". And as far as we who are drawing up the complaint,
we don't care if it's $500 or $5,000.

REP. BRUNGOT: What paragraph are you on?




CHIEF BALL: Chapter 589:1, IV, it has in there "substaﬁtial property
damage'" which again‘becomes érgumentive and makes it very difficult for the
police officer in drawing up the complaint as to whéther‘it should be a
class B felony or one of the other charges. And, 589:2 paragraph II, (c)

" ..in a ﬁublic place, he engages in a course of abusive or obscene language
or makes obscene gestures;..." now, we have had problems where a fellgw was
.not in a public place but was making obscene gestures to a woman neighbor.
This is not a public place as defined under the law if I am not mistaken and
as such we are unable to act, or would be unable to act in this particular
place and I again wonder if you might strike ﬁhe words, "in a public place"
of an obscene gesture to anyone or anywhere is a violation, which again is

a minor charge but at least gives us something ﬁo work on, Whereas, a puplic
place limits us to a highway or a public building, and of course most of this

»>

stuff occurs neighbor to neighbor or perhaps not in a public place.

SENATOR CHANDLER: On that particular ﬁoint, I understand what you mean. But
here in Concord we recently had a case where someone did something wrong on a
backporch and he was prosecuted.

CHIEF BALL: Well, it depends what the offense was, it doesn't require a public
place you see.

SENATOR CHANDLER: Well, this was an obscene gesture. The present law--I better

not say that the present law requires a public place, I am not sure on that.
CHIEF BALL: I know I did make a note; RSA 570; songs or words does not require
a public place, this is the present law we have had. That would be 570 para-
graph III.

REP. BRUNGOT: I get mad sometimes and swear.

CHIEF BALL: We are not concerned with that part, I don't think swearing is obscene
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anymore. Again, 589:4, paragraph III "repeatedly insults, taunts or challenges
another in a manner likely to provoke a violent or disorderly response." The
word, 'repeatedly" again leaves something to be desired‘from a prosecution
standpoint. We get a complaint and don't know how many times is, "repeatedly?"
Is it twice or six times?

REP. BRUNGOT: .In paragraph II?
CHIEF BALL: The one I am on now is 589:4, paragraph III, where it reads "repeat-
edly" in there. There is some apprehension from the police standpoint where |
it says, ''repeatedly'. What we are judged to be "repeatedly". And, 589:5,

"...in a public place or in a private place where he unreasonably

Intoxication
disturbs other persons therein."” There is not to much discord here except for
the fact that sometimes we get people who are parked in a field, not their own--—
not their own property who are intoxicated and we generally hold them until they
are sober but, again if we are limited to a public place we would be able to

no longer do this;we would either have fo station an officer there until the

man got sober or let him go.

SENATOR CHANDLER: 1Isn't there a book of words and phrases for some of these

points to be covered in a book in a satisfactory way or is there a need to
define these?

CHAIRMAN ZACHOS: I think the Chief is aware of what you refer to, the volumes

used have numerous definitions of a public place, but I think the crux of the
Chief's testimony is that some of these offenses are only offenses if they occur
in a public place. He wants them to be defined differently then that and make

_ them an offense if they occur on private property. I don't think he is arguing
about the definition of a public place.

(CHIEF BALL: No. If we are called, say, by a person who has somebody parked on
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~"have the car towed or something knowing with the individual if we can
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his property and in that particular case the person is intoxicated, we can

control him if he is not in a public place.

CHAIRMAN ZACHOS: What would you do if I wanted to get stinking drunk and it

CHIEF BALL: No, this is not on their property. But, if the area they are

happens to ammoy my neighbor, are you implying I should be guilty of a viola-

tion? .

parked is in a field and they happen to be intoxicated we can put them in
protective custody until they are sober and then take them back--it protects

the person before they start driving. It's a delicate situation, I agree.

CHAIRMAN ZACHOS: I don't know how you want us to change it; that is all.

Suppése,l am in my own front lawn and I am stinking drunk and my neighbors
decide that Fhey have had enough of my company, and politely ask me to leave
and 1 not so politely refuse to leave, now, its seems to me this statute of
being intoxicated in a public place or in a private place is unreasonable.

It could also be covered in the trespassing law.

CHIEF BALL: What I run into occasionally, in my town or perhaps any town is

that the person is not in a public way but he is merely intoxicated and its

a question of whether we are going to leave him there, which Ivam not trying

to punish him--not trying to arrest him--but we have an obligation to kind of
protect him not only for himself but other people until such time he is reason-
ably sober and able to operate a motor vehicle or have someone come after him.
1 only threw that out for whatever it's worth.

CHAIRMAN ZACHOS: Okay.

CHIEF BALL: That is all I have.

REP. RECORD: Under Disorderly Conduct, II (b) I don't understand, ""unreasonable

noises" what constitutes "unreasonable noises' ¢
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*CHIEF BALL: I slipped up on that one, I didn't notice that. Again, I
“think in this Particular case unreasonable noige is you have to disturb
someone.

REP. RECORD: Well, what might disturb you might not disturb me.

CHIEF BALL: Well, thank God we have a judge for that.

REP. BRUNGOT: 1In my building if one tenant disturbs another tenant, what

are you going to do?

CHIEF BALL: Well, it's difficult to say. We have a law that if he disturbs
others we can perfect an arrest if he is disturbing other people, but normally
we speak to him first and ask him to quiet down.

REP. BRUNGOT: 1If it's in the daytime or in the evening; say they got com any?
: P

CHIEF BALL: If they are disturbiﬁg the peace and there is a violation of the
law we have now we could affect an arrest.

REP, BRUNGOT: What can a landlord do?

CHIEF BALL: Well, generally talk. to them and ask them to be quiet. We can
arrest them if they are disturbing the peace——if'they are violating the law.

REP, BRUNGOT: I kicked two of thém out. One upstairs and onpe downstairs so

the whole house is empty.

CHAIRMAN ZACHOS: Any further questions of Chief Ball? Thank you, Chief.

MR. KING: Tom King, from Manchester, New Hampshire. 589:2, Disorderly Conduct.
I think at times you find where a person will not be able to tell another
person to leave the scene. Say in a brawl, and nobody has the opportunity to
leave and they end up with a violation, I think that is bad. I think it
should remain~-~should be a misdemeanor. You find if you have serious brawls
nobody will be afforded the opportunity to leave. Whether it's a surveillant

or a policeman.
N
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Continyeg after a request by 5 Person ¢, desist. Otherwise it ig a
Violation.” That is one thing 7 80t, ang on 589:3, it Says, under False

Public Alarms, and it says~~they're leaving out the word "crime". It

REP, BRUNGOT: Where woulqd you py¢ it?

MR, KING: Well, 4nywherea, It Sayg concerning a fire, explosion OF catgag..
— NG

trophe or emergency and j¢ Could pe a Car--some Other Cars,
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©of a misdemeanor, a felony, and a violation,.
MR. DEACHMAN: I don't think that was the intent of the violation, it's not
meant that way,

CHATRMAN ZACHOS: In other words, going through a stop sign.

SENATOR CHANDLER: What is a felony?

MR. DEACHMAN: A felony is greater than a misdemeanor,

CHAIRMAN ZACHOS : Senator Chandler, you may want to make a note of page 7

of the report. There is a further-—starting actually at the bottom of page

6 and it sets forth the clarifications of crimes.

SENATOR CHANDLER: Oh yes, I see it.

MR. KING: On 589:4, Harassment, it says here under III, ”...insults, taunts
Qr challenges another in a manner likely to provoke a violent or disorderly
response," Personaly, I think thét is a good law. It doesn't spell out that
has to be in a public place aé'it did pPreviously. 1Is that correct, that it
replaces 570:2, that is, "Derisive Wordsg?" It says here it replaces several
statutes and that means this law ig going to be null and void?

CHAIRMAN ZACHOS: Yes, that is the extent of this proposal.

MR, KING: Okay, this is a good law. And, Loitering I think is good too, I
guess that is al1l,

CHAIRMAN ZACHOS: Any questions by members of the Committee of Mr. King?

Thank you,

CHIEF SWEENEY: I am Chief Sweeney from Belmont, and before I get to hung up

we propounded the assault statute, and I said if we just include the phrase
in the present statute of, "Breach of the Peace" in other places, I think

we would cover all these other situations. The only other opinion I have ig
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on 589:5, Intoxicétion. This replaces 570:17-a, "Inhaling Toxic Vapors for
Effect". And, 570:17 being particularly directed towards 'glue sniffing"
and, this stuff is so harmful to kid's liver and possible brain damage and
everything else; I think we should retain it under "glue sniffing.'" The

mere inhalation of these vapors as an offense and also permits the juvenile--
or commit the person to mental health.treatment which your 589:5 does not
permit, and I think this should be retained. I have no other comments on
this.,

SENATOR ENGLISH: Chief, just a minor question. What is the difference

between being drunk and under the influence of intoxicating liquor; are they

the same?

CHIEF SWEENEY: I think sc. Just in the public mind a drunk has to be falling

down, and "under the influence" means the faculties have been impaired to a
degree and I think it is just a matter of definition.

SENATOR CHANDLER: Maybe a half way or quarter or something of that nature?

CHIEF SWEENEY: I think so.

"CHAIRMAN ZACHOS: Any further questions? Thank you, Chief.

"CHLEF REYNOLDS: Chief Reynolds from Gilford. I guess I am going to have to

start by going back over a few times before. That is, this business of degrees
of felonies, and misdemeanors, and violations seem to cause a great deal of
confusion on almost every one of these problems, and it seems it might be a
good time now to consider the possibility, or at least throw it out for what-
ever value it might be, to make all of these offenses in the code, I think

they are misdemeanors; felonies and I think leaving the sentences up to the
discretion of the Court and what it is going to do -and the amount on the fine,
and, as I say, I think we are wasting a lot of time.trying to grade all of

those things in the code. Some of these topics which we are going to discuss
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in this section as violations and I sometimes wonder about the consti-
tutionality of putting a maﬁ in jail when he doesn't have the money to

‘pay his fine when the Supreme Court indicated a man cannot be sentenced

to serve more time in jail for failing to pay his fine than he could if

he had béen sentenced to jail under the statute. Now, this statute doesn't
sentenced him to jail in lieu of paying his fine. Going specifically to

589, the one I referred to is "Riot." If we recall inm 1965, the riot statute
currently in effect and drawn up and passed just prior to the motorcycle
season that year in order to handle riot situations in this state. The
statute was very carefully drawn and being from the motorcycle area, I am

sure that has served well an served well in more than one instance. Underx

the old~--the present statute it says: One or more versons together and acting
in a disorderly manner." That can be considered to be a mob action and you
don't have to get a lot of pe;;lq but just one person knowing what the other
two have in mind., The value of this ig when you order them to disperse, making
this an order under_this statute you make no mistake, and they generally dis-
perse and I see no provisions in this statute that gives us this tool. Where
in effect, we are going to have to actually get into a situation and effect

an arrest before we cén be very effective. In essence, I am saying that the
present statute is better then the new one and should be retained. I will

go on to 589:2, unless there is some questions on that? (no comments) 589:2,
Disorderly Conduct. I think this seems to be a good statute in some instances
except where it is considefed a violation, and this goes back to my initial
remarks; I just can't come to grips or understand why these are misdemeanors
or grade A or B felonies, and I don't think in any instance disorderly conduct
should be a violation. Chapter 589:3, False Public Alaims. I think we have

"the same problem with this particular code on law enforcement. That specifically
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being that the person has to purposely communicate to an official or a
volunteer fire department or other government agency. I think it should
read if he causes a communication to be made to these people. If he has
caused or actually makes his communication, I think he is just as guilty

as if he makes it himself--the false report to the law enforcement. Chapter
589——

SENATOR ENGLISH: You mean any persons that were put up to making this report?

CHIEF REYNOLDS: Well, I have experienced persons who made the report and
didn't realize--he was asked to do it, so he did it. An emergency situation
generally exists, and the fellow making it isn't going to analize whether or
not he was put up to do it when somebody rushes in and tells him to call the
.fife department, he is going to do it. And, then later on, when the smoke
clears he finds out he was just the middle man—-we have had that in cases of

a crime.

CHAIRMAN ZACHOS: Well, in that case here~—if you came into my store and told

me to call the police or call the fire department, "there is a fire outside"
and I called and then you said you were just joking; under this statute I

would not be guilty of any violation.

CHIEF REYNOLDS: ©No, you would not be; but neither would I because I didn't

communicate anything to an official.

CHAIRMAN ZACHOS: Well, you should be because even though you didn't communi-

cate to the officials you caused a communication to be made.

CHIEF REYNOLDS: Chapter 589:4, Harassment. This replaces the current statute

on: "Abusing or Obscene Telephone Calls" and I think it's inadequate in a
couple of areas., First of all, in the present statute it sets out that the
call, or the person who makes the call, may be charged as having committed an

offense either in the place the call was received or made from; and this is
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particularly valuable when you have a person calling from bne town to
another. For instance; if‘a call is made from Laconia to Gilforé’it

spells out either place has jurisdictiog,and if its not spelled out; a

person in Gilford receiving calls from a person in Lacéniq,it could get

to be a sﬁicky situation--who has jurisdiction and what is in fact served

us well in all instances--we have had several of these cases and the juris-
diction is resolyed right in the statute. Also, the current statute spélls

out if there is any obscene language used, or abusive language, that is a

prima facie evidence of an intent to annoy. That is, of course, one of the
things you have got to prove from the statute, that is an important thing to
retain. Also, the fact I don't think under any circumstances that should be
considered a violation, that also should be a misdemeanor. Chapter 589:5,
Intoxication., I think thié is inadequate for two reasoms: First of all, it
makes intoxication a violation, and this has been testified to prior to my
testimony, many instances these people who are drunk out on the street; the
best thing that could happen to them is to put them in jail or the house of
correction for ten days, and sometimes it's the only warm housing aﬁd the

food they can have. Also, as Chief Sweeney testified, this replaces ''Inhaling
Intoxicating Vapors for Effect" and by taking this away there is something
more important, the fact that it is a violation for the law, I think the power
of the Court to commit the individual that is using glue to a mental institution
or analysis is a very valuable tool and should be retained. That is all on
Chapter 589; 589:6, that is probably one of the best provisions there is in
this whole code, "Loitering statute" and it just sort of rounds out our current
RSA 594:2. It is a good tool to the law enforcement and I'm really glad this

section is included in the code.

CHAIRMAN ZACHOS: Any questions of members of the Committee of Chief Reynolds?
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Thank you, Chief. Anyone else wish to be lieard on this chapter; 5897
MR. HAMLIN: I am David Hamlin from Concord; Civil Liberties Union and with

» regard to 589:1, which is Riot, and 589:2, Disorderly Conduct; we are ex-~
tremely concerned with the language of these two seétidns. We certainly
don't argue with the intent of either one of these, but, we are asking you
to inform us what is‘“tumultuous behaviorkwhich,could be everything from a
football game to an actual riot. We hope that both of these sections would
be reviewed and rewritten with a stricter definition. You have already seen
some examples of other definitions and phrases such as "unreasonable noise."
"obstructing vehicular or pedestrian traffic" what constitutes "obstruction?"

again the intent of both of these laws is obvious; the question is the broad

latitude that is being provided here. We hope these laws will be rewritten
to provide a clearer definition. {

CHAIRMAN ZACHOS: How could We-possibiy define more clearer--at least in my

mind "unreasonable noise" there is no definition--I don't see how we could
come up with a better one.

MR. HAMLIN: There are two possibilities: one is to remove the phrase and
barring radical definitions, that shquld be done. And a more adequate
provision for the phrase, "disorderly" is needed. If you clearly have a
situation where the public is somehow threatened, then I think the "unreason-
able" definition would be a kind of extension of the threat. However, I
don't think "unreasonable noise" in of itself is a valid reason for arrest
in mostvcases and part of the problem with both is the way it is written and
it is kind of a threat against free assembly. Under one of the definitions
you are liable to be told by an officer to mové——under the broad kind of
definition you have here--for example, a peace demonstration could be construde

tto be a riot or disturbing the peace and I hope that is not the intent of the
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law, and we would like that possibly be removed. 589:9, which is the
"Violation of Privacy". We‘wholeheartedly applaud, in an age where
electronics surveillance of various types seems to be on the upswing, we
are very gratified to find this section. We would like to have a short
section sbecifically designed to include legitimate political activities.
I think essentially its speaks for itself. We are just concerned, in
addition to séfeguarding general surveillance, to have one that prevent;
the surveillance of political activity assuming, of course,it's within

legitimate bounds.

CHATRMAN ZACHOS: Where would you do that and how would you do it?

MR. HAMLIN: Well, you could add a provision—--

CHAIRMAN ZACHOS: It's seems to be princibly written broad and as it says:

"you install or use in any private place, any device for observing, etc., etc.—-
for an event in such a place;"’now, if you start making something specific

about political assemblies,-—that for you are suggesting, that you make a
specific prohibition of eavesdropping of political activities, wouldn't that

get very specific?

MR. HAMLIN: I don't think it does, I think the question here is what happens
outside this book, clearly what is beginning to happen, to infringe on poli-

tical groups subjected to surveillance.

CHATRMAN ZACHOS: Clearly it is a misdemeanor under this--if eavesdropping

is done without the consent of you and me discussing politics or anything else.
It seems to me this is a clear violation of the statute. I don't think a
prohibition against any type of activity adds anything to the statute.

- MR. HAMLIN: Well, our concern has been the evidence of this and we see it as
a growing problem and specific prohibitions may helﬁ.

REP. RECORD: Consider this: You have a peace parade and the television pictures
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are broadcast throughout the country, is this a violation of privacy?
MR. HAMLIN: Not presuming that the peace parade is on public property,
of course not.

REP, RECORD: Well, suppose it is a p&ivate place?

MR. HAMLIN: Well, assuming the television media had not been invited it
could be asked to leave and concei&ably be read as a violation.

CHAIRMAN ZACHOS: That is not really the concern we have in mind however.

REP. HEALY: You have discussed yéur thoughts on several sections of this
particular chapter, I was wondering whether or not you had amendments con-
veying your thoughts covering the subject matter you have suggested to the
committee?

MR, HAMLIN: I could try--I think that the problem on 581 and 2, "riot and
disorderly conduct" needs subjective definition of terms. I would remove
clearly having language such as "unreasonableness.”" '"Abusive language" is
another, there is some, for example, some language which is clearly abusive—-
others, in a kind of a shadow. The exciusions has to bg read into this section
very,very.carefully'and look to the times and remove the ambiguity.

REP. HEALY: In reply, as a question of the thought that was expressed to

you by the Chairman, your in the area of great difficulty and it would be a
difficult job to cover that matter; and as long as you have the idea, I thought
you could submit an amendment covering those ideas so we would have something

in front of us for our consideration.

CHAIRMAN ZACHOS: T think Rep. Healy is pointing out that it is a very serious
and difficult problem for us to use--in other words, it would be a great help

to have something to submit instead of coming and making suggestions of what

you consider to be weaknesses in the statute. If you have a specific suggestion

how that statute might be improved, or might be improved at least something that
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would fit with our ideas. I think that is what Dan is suggesting. 1f
you. submit in writting to us your suggested changes it would be helpful
when we go into executive sessions to have them right in front of us, and
it'says the message you are trying to get across.

MR. HAMLIN: Well, without having prepared that kind of thing, I would
remove the word, "tumultuous." I think in fact, "...engages in violent

1

conduct..." it seems to me that that is clearly broad enough to suggest-'

“tumultuous'" and something that is violent.

SENATOR KOROMILAS: I was going to ask you about--talking in respect to
589:2, talking about abusive or obscene language, I take it you would like

to take out this: (c) on page 99-~589:2, paragraph (c)? The subject para-
graph, I think you would like to remove the "abusive' and leave obscene in
there; is that correct?

MR.vHAMLIN: I am not sure--in ‘a specific sense it would work this way. Make
a kind of subjective decision about this. One individual's definition of
obscene is not anothers, and it seems to me--I am not sure; this exclusion
other than the remoﬁal of that particular--that particular phrase and perhaps
in effect you have given over to harassment, or obscene, or abusive language.
Now, it seems to me the "harassment" section here, among others, it makes
provisions for repeated communications. Perhaps that is a key to it. The
repetition of the phrase or the gesture or whatever. I just don't think that
in this area you can find precise definitions to really work with.

SENATOR KOROMILAS: Don't you think obscene is quite definitive?

MR. HAMLIN: No, I don't think so.

SENATOR KOROMILAS: Do you imagine "abusive'" is less--even less definitive?

MR. HAMLIN: Yes,

SENATOR KOROMILAS: Can you give us an example?
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) MR. HAMLIN: I don't quitebunderstand your meaning. Well, perhaps the
way to explain is "yoﬁng aﬁd oid people." Young people's language has
fully opened. up considerably. Whereas; the old generation language has
not a number of phrases that the young people use. Théy don't think that
is obscene where the older generation does find the phrase obscene. Would
you like me to be more specific?

CHAIRMAN ZACHOS: ©No, it's an ending comment, : :

REP. RECORD: 1In other words, you are saying that to call the police "pigs"
is not right for the older generation and is abusive, but the young people
think it's okay?

MR. HAMLIN: I would not be that general, what I am getting at is there is
a different value on that phrase for the two parts of the two different
generations. Some young people don't find it offensive to call the police
"pig" as an abusive phrase--séme do.

REP. RECORD: They weren't brought up very well.

REP. BRUNGOT: I would like to say to Mr. Hamlin you're not clear—-effective-—

in saying what the‘older or the younger generation, some of it is obscene
and abusive and I have never condoned.

MR. HAMLIN: I don't mean to generalize, I was trying to point out a trend
that is opening up of our language of the younger gemeration. Certainly,
most all youngsters use of a reference to a policeman is good.

REP. BRUNGOT: Don't you think it's about time we taught the younger gene-—

ration?
MR. HAMLIN: Well, I have no answer for that question.

CHATRMAN ZACHOS: Good, that is the best answer you can give. Any further

questions on section 5897

MR. WHITNEY: Herbert Whitney, State Fire Marshall. I am interested in 589:3,
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‘Public False Alarms. As to the possibility of a clearer definition when it
comes to an "official."‘ As it reads: "A person is guilty of a misdemeanor

if he purposely communicates to an official...”" In this case, the definition
of an "official" could mean the superintendent of the sffeets or of the
highway départment, and there have been some cases where we have had.the

bomb calls come in that the people that had them said, "fhank you very much"
then hung up; that is the end of it., I just wonder if this should be clafified
a little more? As to the "voluntary fire department" it would be suggested
that we consider dropping the word "voluntary' and just saying any fire
department. If you are going to stress the "voluntary department" that would

leave out people in Rochester and Kensington and so forth. I am not going

to say you are leaving them out, but it would be misconstrued as that.

CHAIRMAN ZACHOS: On that? "Maybe I am reading that chapter wrong, but I
thought the word "official" modified the noun fire department. Now, is that
the way the staff interprets that--I thought that meant official fire depart-
ment or volunteer fire department. I doﬁ't interpret what you are asking for
on clarification. Yéu have brought it to our attention there could:be-—let

me ask the staff to make a note of that and we can cﬁéck ﬁhatvout; Any further
questions?( | | : |

MR. WHITNEY: In answer to the éenator's question, I hope yoﬁ realize thefe
are groups that require‘a bomb scare in order to join the club. That is along
your lines.

REP. HEALY: Do I understand you clearly; you fear that 589:3 does not cover

a permanent fire department?

MR, WHITNEY: Yes.

REP. HEALY: You would not consider "other government agencies that deals with

emergencies involving danger to life or pProperty a false report concerning a




p.18

fire, or other catastrophies..." knowing such report to be false? Doesn't
that cover-~don't you think that covers it?

CHIEF SWEENEY: No. Only from the standpoint that some of these calls have

been going to other departments. It seems you could clarify a little bit

more——it might be well.

REP. HEALY: Okay, thank you.

_ REP, PALMER: I would like to know if a person would be guilty, if he called

the fire department, and the undertaker, and the police department and all
of these emergency outfits, would he be given one misdemeanor or does one

misdemeanor cover all that was called?

MR. WHITNEY: Not being an attorney, I would in one sense hope it would be

under every one of the calls.

CHAIRMAN ZACHOS: With all due respect to the Chief Justice of the bench in

»

ruling our case, we consider that three offenses rather than one.

REP. PALMER: Where is that spelled out?

CHAIRMAN ZACHOS: I don't know if you will find it spelled out. Its says

"false report." The report to the chief of police, that is a report; and
after I get through calling there I pick up the fire department--it might be

the same false alarnybut to two individuals.

REP. PALMER: Just triple shock to the victim,

CHATRMAN ZACHOS : Any further questions—-any further questions on chapter 5897

We will proceed to chapter 590. Public Indecency. Anyone wish to be heard
on chapter 5907

MR. KING: Tom King from Manchester. 590:1 is a good law as essentially it

. doesn't have to be proven in a public place. It says here in the "comments"

New York has a similar. It says in a public place in their law, but our

interpretation, I want to be corrected, it can happen in a private place;

i




tand as far as prostitution in here, if a person is arrested for prosti-
tution two or three times in the course of one year and under the old law
if they get arrested twice in one year it would become a felony. The old
law says so, and I don't see why this should be changed from a felony. The

"adultery" should remain a felony.

CHAIRMAN ZACHOS: Any questions of Mr. King by members of the Committee?
Thank you very much. Anyone else wish to be heard om chapter 590? 1If not,
we will proceed to chapter 591,

CHIEF REYNOLDS: I would like to make reference to chapter 591:1, I & II.

- Namely, Misuse of Flag and Wrongful Display of Flag. It takes the current

misuse which would cover all the factors included in the new code which
prévided a penalty of $1000 or six months in jail as a violation against the
flag and makes it a violation or a misdemeanor in the new code. I think at
thig point in history this is not a very wise move.. I don't think on one
hand we can make everybody respect the flag, but on the other hand, I don't
think we have to put up with overt acts which reflect on the flag and I think
this should be considered a misdemeanor, since the new misdemeanor on the
statute does allowAa fairly heavy fine and up to a year in jail. Wrongful
Display of Flag also should be continued as a misdemeanor.

CHATRMAN ZACHOS: Any questions of Chief Reynolds by members of the Committee?

SENATOR CHANDLER: Does this proposed new chapter repeal the law that was

just past at the last session?

CHATRMAN ZACHOS: Wrongful Display of Flag and Misuse of Flag replaces RSA

573:1 through 9, and I am not sure which one was passed at the last session.
Perhaps Bill Deachman could aid our staff.

MR. DEACHMAN: Senator Chandler, none of these '69 laws were incorporated

in here. 1In other words, when this report was submitted to the Legislature,
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the '69 session was still in session. Therefore, it doesn't reflect the
'69 law.

SENATOR CHANDLER: So the intent for this committee of the additional law

that was passed in '69; will have to incorporate into the code or repeal it?
Well, it says here that this is-~the following section is a continuation of
the offenses defined in RSA chapter 573. What igs continuing in that is meant
in addition to those that were repealled are these which were in the new

statute?

MR. DEACHMAN: When the law was written, the '69 session of the Legislature—-—

SENATOR CHANDLER: I understand that, what you just said, but, what does this

mean—~-this continuation in the middle of the page under comments--in the middle
of the page where it says: "this and the following section are a continuation
" of the offenses..."

>

MR. DEACHMAN: Actually, you add the old 573 to this.

SENATOR CHANDLER: These are added to it, not substituted?

MR. DEACHMAN: Yes.

CHAIRMAN ZACHOS: I think the way I interpret this is that it means that in

the eyes of the people that were writing this, they were including by these
words most of the violations in the present statute.

SENATOR CHANDLER: Well, I think it might mean that; I couldn't tell for sure.

CHAIRMAN ZACHOS: I think we have to check that out.

CHIEF REYNOLDS: According to the code in the back, it replaces these.

REP. RECORD: How do you feel about the theft of flags?

CHIEF REYNOLDS: I think the theft of flag obviously under one statute could

be a larceny, and I think probably the larceny statute could handle it. On
the other hand, I understand there is some thoughts about having a specific

statute for that purpose and it maybe a good idea in view of the present rash
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! of flag thefts turning up; and it is more serious than the average larceny.

CHAIRMAN ZACHOS: Any further questions?

SENATOR CHANDLER: 1In your opinion, isn't that quite a drastic change where

on the one hand we had a law which provided for a $1000 fine, and on the other
hand the new proposal to make it a violation. In your mind isn't that quite
a drastic change?

CHIEF REYNOLDS: Certainly. A violation provides a fine of $200 and no sen—

tence to jail. And, of course, there was a provision for confinement—-under
the current statute there is a provision for confinement.

SENATOR ENGLISH: Under the larceny statute, isn't that broad enough to scale

that; to include special penalty in connection with flags? Possibly I am not
familiar with the law, but, you mean as larceny is put in categories which
would in some way-~the value of fhe flag, we might say $25; will that determine
a large measure the penalty? .

.

CHIEF REYNOLDS: Perhaps I can answer your question in the manner of the current

RSA. Anytime there seemed to be a particular problem, there was a stafute gene-
raly passed that would handle that specific problem. For instance, the "wilful
concealment of merchandise". That was to handle a specific problem. That has
been donme on "inhaling toxic vapors' every specific problem. I see no reason
why under the larceny statute there couldn't be a specific chapter or a para-
graph to handle this sﬁecific problem. But, of course, this could be under the
judgement of larceny or under the flag section.

SENATOR ENGLISH: I don't quite understand your point. Let's say, the flag is

worth $25 and some other object worth $200 is stolen, according to the position
to levy the same fine in both cases, regardless of the value or they, in your
opinion, are tied down to the article in taking?

CHIEF REYNOLDS: Up to a $100 they are tied down, over a hundred it would be up




to the consideration of the Court,

SENATOR MASON: I have a question which probably should be directed to the

Chair., There ig nothing in here relative to the sale of the U.S. Flag or

CHAIRMAN ZACHOS : To this particular case we are not repealling thoge.

SENATOR MASON: As long as they're not being repealled, this would be a good

place to incorporate them,

CHAIRMAN ZACHOS: Any further questions of Chief Reynolds? Thank you, Chief.

MR. ASH: My name ig Herbert Ash, Grafton County Sheriff, If I understand it,

in the present 591:1, Misuse of Flag. A person is guilty of g violation; is

that what thisg particular codification represents now?

r

CHATRMAN ZACHOS: Right.

SHERIFF ASH: And, if I understand it, the violation within itself {ig what is
2EnR Y ASH
different and which would constitute a misdemeanor or a felony?

CHATRMAN ZACHOS : Right.

SHERIFF ASH: Maybe I'm a little more patriotic then I should be, but I feel--
it is my thinking anyway--rather than making it a violation, it should be a
misdemeanor. 1Ip my way of thinking, where our flag which means so much to

ué people in thig ctountry, where I have Seen real flagrant—~you know--misuse
-of the flag; where they have taken the flag and painted a swastika on it, féur
letter words on it and hung them up in dormitories. Hung them from a window or
on lawns and worn them on the seat of their trousers. 7 just don't think this
Vaction, within itself, that they haven't had some thought and sometimes prepa-
rations in doing it. And, where these violators knowingly and wilfully having
Lo some effort to disgrace and degrade the flag and give little or no conside~

ration, they should bpe guilty of more than a violation.

.
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CHAIRMAN ZACHOS: Any questions of Sheriff Ash by the Committee? Thank you
Sheriff. |

MR. KING: Thomas King from Manchéster. I totally agree that the misuse or
wrongful display of the flag should be a misdemeanor. The average person
doesn't abuse a flag and I think underlining it all that a person desecrates
it, he does it for a reason whether it is political, it causes trouble and
that person is either doing it to draw attention or something. Alternately
disgracing a flag in a public place, he can cause a riot or all kinds of
trouble and shouldn't be treated as it is. 1f he wants to pay the consequences
of recognition or publicity it should be at least a misdemeanor; the violation
is totally wrong.

REP. BRUNGOT: I think it should be a fine.

MR. KING: Well, a misdemeanor includes a fine and imprisonment.

SENATOR CHANDLER: The present law on the books now; isn't that a $1000 fine
\

and that should be retained the way it is?
MR. KING: A $1000 fine or 30 days or six months—-I think it's ridiculous to .

go from a $1000 down to a hundred.

REP. BRUNGOT: Don't you think most of them that do these things, they're not

worth a hundred pennies--so, to give them a hundred dollar fine would be all

they're worth.

MR. KING: Some people do things not because they are good or bad or because
of any misunderstanding or because it may be proper or because it may be not.
It doesn't make any difference, it should be changed--the violation and not
be treated lightly.

CHAIRMAN ZACHOS: Any further questions of Mr. King by members of the Committee?

 SENATOR KOROMILAS: I wonder if the Chief Justice could tell us why we have III

in that particular section; IIL in 5917

* CHIEF JUSTICE KENISON: Well, that is to prevent commercialization or exportation
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by someone of the flag. That is, some people try to use the flag for com~
mercial profit. I don't know if I can think of a good example at the moment.
I believe part of that was in the existing statute. While I am on my feet,
may I say something about this section?

CHAIRMAN ZACHOS: You most certainly may.

CHIEF JUSTICE KENISON: We had this prior to the '69 séssion and, if you will
recall, most of these offenses against the flag has been of recent. I mean
they have been within the last six or seven months. I am sure if we had
experienced this when we made chapter 591, I can say without fear of contra-
diction that we would not have made it a violation. In other words, I agree
it shouldn't be a violation and I think we are fighting about something we
ali agree with.

CHAIRMAN ZACHOS: Thank you, sir.

SENATOR ENGLISH: I am concerned if the flag is used for commercial purposes,
I don't know if that is covered by the code or not. It is not unusual in
some places to put a flag along the road to attract attention.

MR. DEACHMAN: It specifically says, in the old 573:3 “for advertising purposes.”

SENATOR ENGLISH: Constitutes what?

MR. DEACHMAN: "No person shall expose, or cause to be exposed, to public

view, manufacture, sell, expose for sale, give away, or have in possession
for sale or to give away or fér use for any purpose, any article or substance,
being an article of merchandise or a receptacle of merchandise or article or
thing for carrying or transporting merchandise, upon which shall have been
printed, painted, attached, or otherwise placed a representation of any such
flag, standard, color, or ensign, to advertise, call attention to, decorate,
mark, or distinguish the article or substance."

SENATOR ENGLISH: That makes it fairly clear, but there is no question in my
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mind that it is used for commercial purposes and probably it's not improper
in the way it's actually used.

CHAIRMAN ZACHOS: Any further questions? Any further testimony on chapter

5917

MR. HAMLIN: David Hamlin from Concord, Civil Liberties Union and probably
unofficial‘ligﬁtning rod. Our complaint with this section centers around,
your Roman numeral I, I1 and IV. We have no feelings about Roman numeral III
and V. With I; II; IV, there is a question of ambiguity. We would ask--
for example, 1if under mutilate or defile-—-if an individual leaves the flag
out overnight wunder rain§ is he subject to prosecution? That is not the
real problem for us, but it is a question of free speech. If a person wants
to express himseif by using the flag, does he have the right to do so as
protected by symbolic free speegh, and we would urge the removal of I, II
and IV.

CHAIRMAN ZACHOS: Any members of the Committee have any questions?

REP. SAYER: I would like to know if this gentleman considers this flag--the
display of an American flag with a broken Christian cross in violation or

unpatriotic display?

CHAIRMAN ZACHOS: Would it be a violation of this chapter?

REP. SAYER: Yes, a violation_of this chapter?

MR. HAMLIN: Yes, as it is presently written, it would be a violation.
REP. SAYER: Would it be your intention to change it?

MR. HAMLIN: No, it would not.

CHAIRMAN ZACHOS: Any further questions?

REP. BRUNGOT: How about Loeb in Manchester selling ﬁlag pins; would that be

a violation?

MR. HAMLIN: My understanding of paragraph III; it would be. Perhaps I can

i
be corrected in that area,

L




i SENATOR ENGLISH: It seems to me that the entire Gulf Corporation could be

liable because they had car decal flags they gave away for a full year a
year or so ago. It does strike me as a little broad.

CHAIRMAN ZACHOS: Any further questions of Mr. Hamlin? Thank you, Mr. Hamlin.

Anything further on chapter 5917 All right, we'll go to chapter 592. Gambling
Offenses. ' ' :
CHIEF BALL: I only wish to say that I concur with my brother about the flag.
On Lotteries, 592:1, I would like to offer for your thoughts, because I don't
have the answer, but we have this problem of lotteries. We have both legal

and illegal lotteries; both. Perhaps some greater brains than I can explain
someway how some»lot#eries are performed by certain institutions; whether they
are legalized or something, here. We have churches and other benefits running
lotteries concurrently and they'!re actuélly unlawful. Of course, we have
others'that run lotteries that are arrested and there is ambiguity in it.

CHAIRMAN ZACHOS: Well, there has been legislation submitted previously. I

think there is some in the works right now; I think someone introduced just
such a statute.

CHIEF BALL: Well, what I want to know is if religious organizations are exempt
from the lottery-—there is a prohibition against lotteries for nonprofit—-

CHAIRMAN ZACHOS:  Such as churches and schools?

CHIEF BALL: Well, I want to put you on the line.

CHAIRMAN ZACHOS: Don't tell us just to consider it; ome of the purposes we

are here is to get a feeling out of the people. We knowr you're dilemma.
CHIEF BALL: Well, we can't do it honestly as we all kmow it everyday and it
is ignored.._

CHAIRMAN ZACHOS: Based with that situation, are you suggesting to this com-

mittee that we "fish or cut bait?" We either make it emforced or we take the

other positions; let's exempt the lottery to such orgamizations as churches

s
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and schools?

CHIEF BALL: Yes, I don't think there is any public uproar on lotteries,

even such as beano.. Our control by the state are bound by laws, etc. and
they don't get out of hand. If a law were drawn up which also exempted these
commercial lotteries that are going on it would certaimly be doing a service
to the police departments if such a law could be drafted and exempt nonprofit
organizations and again it wouldn't gét out of hand. I don't know what the
law could be.

CHAIRMAN ZACHOS: Any questions of Chief Ball?

REP. BRUMMER: Sir, doesn't it more or less make it legal if these lotteries

have donations on it?

CHIEF BALL: No,.it's based on those factors of taking a chance for a price,
and I think that is how it goes—-something like that--it is still a lottery;
taking a chance or not and I don't think in my own mind this would be fair.

I think the factors are there, the stipulations; to specify exactly what would
be proper as you have in beano. If you have specific things that sort of could
be run for nonprofit organizations, it would greatly help us in the community
and it does create a dilemma for us.

REP. BRUMMER: Any cases you know of where a charitable organization or charitable

institution that was brought to Court for prosecution?

CHIEF BALL: No, as I say,.we all are forced to look the other way. I don't

say we are having an upréar and are rushing in where they are running a lottery.
On the other hand, it could become a serious problem in how it is handled. 1In
fact, we have one in our State. But, they have to be controlled and it is
desiréd from a police standpoint that it be spelled out specifically.

REP. PALMER: If you know of a lottery‘or gambling, can you make a prosecution
if you first receive a complaint?

CHIEF BALL: Oh yes, we have to go through certain judicial procedures, I have

s
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to get evidence-~the facts.,

REP. PALMER: So, you have to have a person make a complaint?

CHAIRMAN ZACHOS: He doesn't need a third party complaint.

REP. HFALY: I just want to clarify something. I imagine when you say--this
is just a suggestion; because of difficulties and the nature of things where
they are ordinarily run by members of that particular church or charitable
organization, you rather see it legalized rather then have it the way it is
today. However, I suppose you would in such a law want a precaution, as some-
one could come in and do the job for them. It's all right if members-—-it's
more or less regulated and run properly. Sometimes, on occasions, I remember
there was some yeafs ago some members of some organizations had pecple come

in and put on lotterics or benefits for charitable organizations and they more
or less abused the privileges. If we had precautions within it--pretty well
spelled out then it would give us the power to do what should be done.

SENATOR MASON: Chief, all of these definitions of a lottery is specifically

against the person who is selling, do you think in the interest of fair play
we should also put something in here to prohibit the purpose so you could get
at the buyer?

CHIEF BALL: Well, that would be biting off quite a hunk.

SENATOR MASON: Without the buyer there would be no lottery. If he receives

equally; I think he is more guilty. A person that is selling is providing a
service and there is no question he does share the guilt.

CHAIRMAN ZACHOS: Any further questions of Chief Ball? Anyone else wish to

be heard on this chapter?

‘CHIEF CARLSON: My name is Walter Carlson, Chief of Police, Concord, New Hamp-

shire. I don't very often disagree with Chief Ball, but I am going to today.

I think the lottery laws are fairly well spelled out and fairly well controlled




; in the State of New Hampshire. I would be against any drastic changes that
in effect legalized the lotteries. I would agree there are perhaps chari—
table organizations and patriotic organizations that run'lotteries, but, by
in large,there is no great big advertizing in the papers. You don't see
professionals coming in.. I believe, you are aware that Massachusetts has
wrestled with this problem of legalizing beano and they still haven't seen
fit to do so. We still prosecute flagrant offenders when they run big adds
in the papers advertizing this lottery or a deer pool or something. I think
bwe have enough gamblingiwithout legalizing it more and I am sure, since the
State has gone into the business, we have made some modifications in the area.
I think we should--well, we have to make the change of educating the public
‘that this is not a good way to raise money. It is done, undoubtedly, for
profits'but I seem to think‘it's fairly well under cbﬁtrol. I am not saying
there is not a lottery in the City. But, there is not flagrant advertizing—-
not the wide spread use of this type of money raising that you would find if
it were legalized. I am going to take an opposite stand and retain the law
as it is on the books.

REP. RECORD: Would it be possibie for an individual to make a complaiﬁt against
some of these organizations and bring it to the full foreground and on that

basis what would be done to that organization?

CHIEF CARLSON: 1If you came to me and said so and so was running a lottery—-—
REP. RECORD: ~-Really made a big noise about it.

CHIEF CARLSON: Sign the complaint and we will prosecute.

CHAIRMAN ZACHOS: You wouldn't have any other choice.

CHIEF CARLSON: I wouldn't have any other choice.

REP. BRUMMER: Chief Carlson, in your viewpoint then, would you think a mis~-

demeanor is to much for this lottery statute or would you prefer a violation?
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CHIEF CARLSON: I prefer to keep it in the misdemeanor category.

REP. LAGASSE: Do you think all these charitable organizations should be
prevented--any of these lotteries that are continuing, such as beano or
any of those then?

CHIEF CARLSON: They should be prevented from having these because they are

operating against the law.

REP. LAGASSE: Beano is legal,

CHIEF CARLSON: Well, I think other lotteries then, I think they should be
discouraged and I think some people should speak up; let's find a legal way
- of raising the money. Don't misunderstand, I don't want to go on a '"witch
hunt'" around back doors of fish and game clubs; wherever it might be to find
a little illegal lottery. If adds come out in the paper for such and such
then we take action; maybe in the form of a warning the first time. I have
made'some good enemies on this.

SENATOR CHANDLER: You testified you preferred to leave the law as it is?

CHIEF CARLSON: Well, I'm not talking about changes, it was primarilys it was

Chief Ball's statement to legalize within certain limits.

SENATOR CHANDLER: In other words, you would be opposed to the proposals that

the committee has proposed?

CHIEF CARLSON: No.

CHAIRMAN ZACHOS: 1If we left it a misdemeanor, you would be in favor of chapter

5922

CHIEF CARLSON: Without amending it to Chief Ball's recommendation.

CHATRMAN ZACHOS: Chapter 592 Proposes no changes. It leaves the proposals to

chapter 577, RSA as is. Anyone wish to be heard either for or against such a
proposal; this would be the proper time. (no response) Chapter 593. Any testi-
mony to be given on chapter 5937 (no response) Chapter 594. Is exactly the

same situation; it doesn't change. It is transferring RSA chapter 589 to this
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fchapter. Any comments or testimony to be given on chapter 5947 kno response)
Chapter 595, dealing with Obscene Matters. Transfer RSA Chapter 571-A (1967
supp.) to this Chapter. The present highly unsettled state of constitutional
law governing this subject has made it inexpedient for tﬁe Commission to re-—
vise RSA Chapter 571-A (1967 supp.). Anyone wish to be heard either for or
against such a proposal? (no response) Chapter 607, Sentences.

.

CHIEF SWEENEY: Mr. Chairman, three sections. First, chapter 607:2, II. It

ap?ears to remove discretions from the judges mind, as well as makes sentences,
and I think it would be well to retain judicial discretion in that area,
Chapter 607:4, II, allows a provision for a defendant being sentenced to admit
o any other crime and circumvent any pending prosecution elsewhere which
might be underway for thié crime, and, theoretically, a man being trie& for
burglary who has also committed mufder and is under indictment for it in
another county would be able to be sentenced for burglary and preclude any
trial for murder; and I would suggest this section to be changed by providing
for the County Attorney when the person comes in to file information and allow
the additional charge as well.

CHATRMAN ZACHOS: 607:4 Roman Numeral II?

CHIEF SWEENEY: Yes, page 119. "...The court shall also ask the defendant if

there are any other offenses which he wishes to be taken into account in de-
termining his sentence. If the defendant indicates that there are, the county
attorney shall be notified and afforded an opportunity to be heard. If, after
any such hearing, the court takes into account such other offenses as are
disclosed, the record shall so state and the sentence imposed shall bar the
pProsecution or conviction in this state of the person sentenced for any such
admitted crimes." |

CHAIRMAN ZACHOS: You don't truthfully think that a defendant appearing before

a judge or a person on a burglary charge in the course of a presentence, would
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{indicate: "yes, I also committed a murder three weeks ago and I would like
to have that considered in the sentence." You think that would be included
in the burglary sentence?

CHIEF SWEENEY: I feel that the judge would have the power to do that.

CHATRMAN ZACHOS: That isn't my question.

CHIEF SWEENEY: I am often surprised at what happens in Court,

CHAIRMAN ZACHOS: Well, so am I. But, well--okay—-

CHIEF SWEENEY: ~-~That is an extreme, but what about grand larceny by armed

robbery or what have you?

CHAIRMAN ZACHOS: The proper way to do this is that the county file information

that the person wishes to plead guilty to that additional charge. That is

possible under this procedure.

CHIEF SWEENEY: It doesn't specify that it should be done and I think it should
be specific. My third comment ig on 607, When we are changing the records

and doing away with records and so forth, and at this point of time, it seems
everyone that commits a crime is sick, or depressed, or requires psychiatric
treatments; and society doesn't provide for the person that is just plain
ornery. Now, in effect, we don't worry about getting a criminal, but just

if you behave yourself for the next five years then it can be wiped off the
record. I think we are always a little bit liberal ﬁhen we start banging about
this business of changing records.

CHATRMAN ZACHOS: You think requiring a person to have a clean record for five

years is: "banging it about?"

CHIEF SWEENEY: I do.

CHATRMAN ZACHOS: Do you believe in the concept of pardons?

CHIEF SWEENEY: Certainly, but the concept that is provided here is different.

CHATRMAN ZACHOS: 1In what way?

' CHILF SWEENEY: If he applies before the Governor and Council it is perfectly
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legitimate and a legal procedure under the present law.

CHATRMAN ZACHOS: You don't want to make it easier?

SENATOR ENGLISH: Extending that ten years, does that make it better for him?

CHIEF SWEENEY: I would say extending it ten years would'bé better.

SENATOR ENGLISH: I had an example of a man with an absolute clean record for

thirty years during the war, he was a "lookout” for a bank gang thirty years
before, and apparently it was staying on the record. But, ten years--

CHIEF SWEENEY: I have no quarrel with ten years or five years, it is the number

of crimes that we never detect.

SENATOR CHANDLER: What you really object to ig that it is somewhat kind of an
=t Un GAANDLER

automatic thing that at the end of five years he has to go through a proéess.

CHIEF SWEENEY: He has to apply to a Court to earn an order.

SENATOR CHANDLER: It wouldn't be automatiec.

CHIEF SWEENEY: But, it's quite’possible, in fact probable, he would have a

different judge that is not familiar with the case, and as a case with the
pardon there aren't any procedures to come in and oppose thig thing.

SENATOR KOROMILAS: 1If it's discretionary with the Court to erase, say a mis-

demeanor; forget about felonies, do you have a problem with that; if it 4ig
strictly up to the Justice?

CHIEF SWEENEY: I think we have a good procedure as presently allowed and there

is no need for liberalization of the procedures.

SENATOR KOROMILAS : You think that request should go before the Governor's

office?

CHIEF SWEENEY: Yes,

REP. BRUNGOT: I just got a case of Someone they have judged with a misdemeanor,
e DRUNLUL

it was unfortunate, he was only 22 years old. If he was willing to enlist in
the Army, that would be against him; wouldn't it?

* CHIEF SWEENEY: If he was under probation or at the time under civil custody,
=t OWLLNEY
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' the military wouldn't take him. As a practical matter, the Courts are
usually quite willing to dismiss these things if the person has changed
and will have rehabilitation in the Army.

REP. BRUNGOT: It was my suggestion to the young man that he enlist, and

he said "I can't" because he was on probation.

CHIEF SWEENEY: They usually dismiss many for the purpose of entering the

service.

SENATOR KOROMILAS: What is the theory under which you feel this record

should continue forever.

CHEIEF SWEENEY: My theory is that I was told when I was brought up that if

Someone got a criminal record it stayed forever and I don't really feel this
‘was such bad advice, and I think if we continue this trend of liberalization,
next it will be down to ome year and we will exsponge this thing and nobody
will fear a criminal record and it will no longer be a deterrent.

SENATOR KOROMILAS : Aren't you losing sight of rehabilitation?

CHIEF SWEENEY: No, I don't think I am. It's a matter of opinion.

REP. HEALY: Sheriff, would you have any objections if it wasg confined to the
records, say pertaining to certain offenses; would you make a distinction?

CHIEF SWEENEY: I certainly would. As a disorderly conduct record or something

of that type. I would feel more inclined to have it exsponge from the record
then a more serious crime.

SENATOR KOROMILAS: In a case of a viclation~-if adopted--not g misdemeanor,

felony; but would you have a problem with violations; their exspongement from
the record within a period of five years? I am talking about a speeding charge
Or not stoping at a stop sign--I am talking about that type.

CHIEF SWEENEY: Well, I think in that case that would be difficult to answer,

but I think really the motor vehicle department might have gsome strong feelings

on an habitual offender; to have a series of offenses exsponged from the record.




p.35

+ SENATOR CHANDLER: Aren't motor vehicle offenses wiped out after seven years?

CHIEF SWEENEY: As far as financial responsibility is figured, but other than

that; they remain.

SENATOR CHANDLER: Do they?

CHIEF SWEENEY: Yes.

CHAIRMAN ZACHOS: Any further questions? Thank you, Chief. : .

CHIEF BALL: I also want to speak on 607:5. I see here where a man could
possibly have two violations and could become a police officer, could become
an employee of a bank, or could get into any sensitive position. But, whether
or not I see the premise then I agree with it, I think a man who does become
released and does eafn a living properly he should have some resources. Two
years is a little short and I think it's quite essential that we do not erase
all the records. There is a great many who come out and are not convicted
over again but still ply their trade and I think the value of records, parti-
cularly in our business, is to know about the particular persons they're
interested in. If we wipe the slate clean, we have no way of apparently knowing
whom we are dealing with, and speaking of minor felonies, the class B felony,
it would be a rather short period--two and a half maybe less—-which means

over a period of ten years a man could be convicted two or three times and
still get into a sensitive position. It would be extremely difficult to track
him because we don't have any records to go on.

SENATOR ENGLISH: How well are reports received from other jurisdictions? 1In

other words, you have a man here in New Hampshire, or in New Mexico or the
State of Montana, or other places; do all those records necessarily come in?
CHILF BALL: We have some, in other words, particularly in my town, many people
are coming in, but generally there is a need. On gun permits, I check back

and see if thefe is a felony record or if a man has been convicted and what

his need is to carry a concealed weapon.
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?AREP. RECORD: Chief, do you féel that the FBI, for example, would be hindered
in obtaining clearances or not getting clearances for individuals in positions
of importance if these records were done away with?

CHIEF BALL: Yes, in fact--in other words, if they had no place to check on a
conviction. It also puts me in the position where it may be illegal to devulge
information. I don't think this is correct. In the case of where a person has
behaved himself, who has visible mean of support, there should be a piace like
the Governor and Council or perhaps a pardon where a Court check could be made
of this person to find out if he has in&eed lived up to a useful and prominent
citizen. 1 am not fighting this particular aspect of it, this is a good thing;
To do it this way, negating'everything would do so much harm to our system of
justice--disposing of these records as such., Perhaps, in some cases, after a
man gets'convicted and is released, this man is still committing crimes and we
are not able to prove it in court; and perhaps if then he appeals to a commis-
sion for a pardon and a check would be made into the background to have iterased,
then I think the committee is doing an injustice to the public.

SENATOR ENGLISH: Before, the FBI was mentioned, do they keep a record of felons

no matter what State; are we required to report to them?
CHIEF BALL: 1It's not a requirement to my knowledge, I don't know about the State
level. 1It's not something we do as a matter of course. Of course, if it is

serious we send copies to the State and generally they transfer a copy to the

FBI.

SENATOR ENGLISH: I'm asking this: If our records were wiped clean by some rule,

whether or not the record would still be in Washington?

CHIEF BALL: Perhaps it would be no longer functioning and returned to us. There
has to be a cooperation there. I can see this could become a problém, perhaps

in the future; perhaps not in the next year or twe. I can see the premise on a

‘rehabilitation; I think there are other and better ways for this to be handled.
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' properly. As far as I'mlconcérned, it should be struck out; this 607:5.

REP. SAYER: Chief Ball, under Roman numeral VIII "In any application for
empioyment, license, or other civil right or privilege, or in any appearance

as a witness in any proceeding of hearing, a person may be questioned about

a previous criminal record only in terms such as "Have you ever been arrested
for or convicted of a crime that has not been annulled by a court?" We are

all aware of some credit reporting, and the biggest retail credit corporations
maintains and sells for profit; and if a person has obtained through the years
a eriminal record and there is nothing in this statute that prevents them from
selling this or prohibiting them from selling this record after the period of
five years. So, if it was aﬁnulléd it Qould still be available to the employer
to’ purchase from the credit retail reporting service. Would you say we should
have an amendment to preclude any such sale?

CHIEF BALL: Well, you're getting a little out of my field.

REP. SAYER: Well, if this statute was adopted or this code adopted, then after
a certain period of time anybody asking for employment could not be asked any-
thing about a sentence. And, if an employer applies through a retailing credit
concern to purchase the record they have, there is nothing to prevent the'retail
credit from selling the record they have compiled through the years which can
be obtained by anyone. All they have to do is get the Court records and judge~-
ments and convictions and they have that and still report it over a five year
period or ten year period. My question is: Should we prevent this from happening
by an amendment to this particular section?

CHIEF BALL: Well, I don't think to much of credit records, and I think it's
much over done, and the basic premise with these credit records is that they
don't have individual checking. I would have those objections--not being made
available to the credit or perhaps not allowing them to use this information

(once there is a pardon, or whatever you want to call it, has been granted. I
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Fdon't feel this man should be harassed any longer; if he is 1living a useful
life. I did notice, and Chief‘Reynolds mentioned, in the paragraph that they
asked "Have you ever been arrested or convicted of an offgnse" and, this is
a very valid point, as that wouldn't be fair because many hen are arrested
but are not convicted.

REP. BRUNGOT: Do you object to a release if he has been a good citizen for

five years; why shouldn't his record be clean?
CHIEF BALL: No, I don't object to that; I object that it could not be—-well,
it could be exsponged after a year.

REP. BRUNGOT: If he is on probation?

CHIEF BALL: This is a word of mouth probation-~-it doesn't measure to much.

REP. BRUNGOT: You're going to increase the case load--these offenses are

being done by young people all around us; you are just going to increase the
case load of welfare, because they're not going to get jobs.

SENATOR KOROMILAS: Chief, although this is not in the code itself, I have

noticed in some of my practice if a person is arrested and is not convicted,

and found not guilty for some reason or other, this is never exsponged from

the record. In other words, if I am accused of a crime and tried and found

not guilty, this would always remain on my recofd. Would you have any objection
if we included a section in this particular code to have this type of thing
exsponged from a person that has been tried and not found guilty. I see no
reason why that should appear on his record. What do you think about that?
CHIEF BALL: Well, I have no feelings--on one hand, true, if he is not guilty

it shouldn't be held against him.

SENATOR KOROMILAS: I mean exsponged from the record.

CHIEF BALL: Right; perhaps eliminated. As a police officer--how can I phrase
this properly—-I am aware--I have found because of the lack of presentation,

not because they haven't committed the crime.
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 SENATOR KOROMILAS: This is a foreign concept.

_ CHIEF BALL: There are, really, there are cases I have lost in Court because
of my negligence, not because of the fact that the man hasn't committed the
crime.

SENATOR KOROMILAS: Well, this is a cardinal rule of jurisprudence, he has to

be proved. You may have it on your records because you expected the Court to
find him guilty, but I mean if he was not convicted.

-CHIEF BALL: Not these here, because these are convictions. I don't give it
out to the credit,

CHAIRMAN ZACHOS: You wouldn't object to it?

CHIEF BALL: I wouldn't devulge it.

CHAIRMAN ZACHOS: I mean erasing it from the records.

CHIEF BALL: Which records are you going to erase?

CHAIRMAN ZACHOS: Your records.

- SENATOR KOROMILAS: It originated with you.

CHIEF BALL: Well-~I am getting boxed in, and perhaps déservedly so. The record

at hand, it might indicate he was only arrested and not convicted.

CHATRMAN ZACHOS: It might tell you the Chief has it out for him. It's possible

isn't it?
CHIEF BALL: Absolutely. If so0, I would be against it.

CHATRMAN ZACHOS: Well, we can't write a law only to apply to Londonderry.

SENATOR KOROMILAS: I am just asking the question if we did include a section

to exponge this if he was arrested and found not guilty by a competent Court.
Would you have an objection to an added section to do it—érequire you to do it,
or the police to do it.

CHILEF BALL: The best answer I could give is that I would not very much agree
with you.

- SENATOR CHANDLER: Perhaps you conceive a case where a man has been arrested

L
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s and found not guilty, in fact, exonerated him, he would want something
perminent to show he had been found not guilty.
CHIEF BALL: This is possible if it is thrown up in his face.

SENATOR CHANDLER: He may wish to have it remove completely from the Court

records. Or, he has been arrested and found guilty and then have everything
wiped out in case he was charged again in the future. Tried and again he-

could maintain there had been no record of any previous trial.

CHATRMAN ZACHOS: Roman numeral VII at the top of page 21 provides for just
that proposition. The Court issues, if he wants one, a certificate to null‘
the record of conviction. So, if I have got it in my safe deposit box, and
I was afrested, I can either deny it or answer in the affirmative and show
him my certificate from the Court.

SENATOR CHANDLER: He would have a certificate.

CHAIRMAN ZACHOS: It would be up to him to disclose it.

SENATOR KOROMILAS: What I was talking about was the police record. I am not

suggesting for a moment to have it off the Court record, this is a card they
have on pedple in the police station.

SENATOR CHANDLER: Isn't the Court record a public record?

SENATOR KOROMILAS: Yes.

CHIEF BALL: My private record is not accessible to the public and shouldn't
be. I have to have some misgivings about that in line with our duty. It
"shouldn't be abused but it shouldn't be made public;but I do think we should
have something even though he was found not guilty. I don't think it should
be abused.

CHAIRMAN ZACHOS: Any further questions of Chief Ball? Thank you, Chief.

REP, COCHRANE: My remark is going to be quite general. But members of the

committee, I have been involved in the correctional field for some twenty years,

and 1'd like to point something out that has not been pointed out by anybody yet.
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"This record collection is a sérious thing. I don't think this record should
be easily or quickly disposed of. But, I would 1like the'committee to consider
this: In many cases, a position of any--well, let's say usually in a position
of any resﬁonsibility, there has to be a bond and no bonding agency will bond
anybody with a record--whether he has a pardon or not. It seems to me that it
is a mockery when you say a person who serves a sentence has paid his debL to
society, and then comes out and it pursues him the rest of his life~~regard-
less if he has a pardon or not. I don't say that you should immediately get
rid of his record. You have got to have the record. I certainly do say this:
very definitely, most positions of any responsibility. If you have any concern
about that, and you believe at all in rehabilitation--and I don't believe for
a minute everybody can be rehabilitated--there are certain percentages through
out the world, I can say practi;ally, certain percentages you can't do any-
thing with and institution would be much better for them—-lock these people
up, and give the other people a chance. Well, this is idealism and it cost
money. The state hasn't anywhere near that ideal as the federal system where
they do segregate people better: They do train them better and I can give

you a case of a man--now, this is a real case, who had a long record of stealing
and he went to Atlanta to be an electrician. He was finally hired by the
Waldorf Astoria and rose to the top and earns a very good living. It's as
simple as that. You're eliminating a chance in many cases for a man to ad-
vance and make a living. Now, I don't say what the time limit should be; I
think that should be up to the Committee.

‘REP. RECORD: Representative, if you were the owner and ran a bonding company,

and you are going to put your stockholders, or your own money, up'to grant a
person his good faith, you really should know those facts; shouldn't you? You
speak of a percentage of people that will go straight and then there are a

certain percentage and if you were setting a bond on them wouldn't you want to

R T
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know that? If he was convicted of a certain crime and if you overlooked

that or there was no record for you to find out, you're not going to earn

on your investment?

REP. COCHRANE: Well, I'd like to suggest this to you: . there are plenty of

people who have no record at all that are capable of doing things. That is

human nature. I don't think this should be an excuse for the rest of a man's

- 1life. I don't say everyone should have his record cleared, but I think there

should be some consideration of it, because; the real thing that interest that
individual is how is he going to get ahead in a competitive society.

CHAIRMAN ZACHOS: Any further questions?

REP. HEALY: As to your position under 607:5. 1Is the discretionary power put

to the Court so broad that it can be abused; is that what your driving at?

REP. COCHRANE: No, I am not saying that. I am just talking in general terms

about this report business. Wherever the record is, people can get a hold of

that record.

REP. HEALY: I misunderstood you. Do I understand that the record shouldn't

be wiped out?

REP. COCHRANE: No, I think it should be wiped out and I think in individual
cases there should be a change for the record to be wiped out. I think it
is mockery to give a man a pardon and it stays with him in the final analysis

as to what happens to that individual as far as employment is concerned in a

great many cases.

REP. HEALY: Well, I misunderstood you.

CHATRMAN ZACHOS: Any further questions of Rep. Cochrane; thank you. Any

further testimony on section 6077

MR. KING: 607:3, III. It says here "If a person who is imprisoned in a penal

institution is convicted of a felony committed while he was imprisoned or

. during an escape from imprisonment, the term of imprisonment authorized by
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.sections 607:2, II, or 607:6 may be added to the portion of the term which
remained unserved at the time of the commission of the felony. Otherwise,
any sentence of Iimprisonment imposed on a person who is subject to an undis-
charged term of imprisomment and any multiple sentences of imprisonment
imposed on any person shall be served concurrently.” I think you're doing
away with the consecutive terms. If he escapes from a state prison, I think
you're doing away with the consecutive terms.

CHAIRMAN ZACHOS: On this provision, what position do you take?

MR. KING: I think it should be applied and retained;-consecutive terms. On
607:4, I think that perhaps a little more attention should be focused on a

person who is found guilty and called in front of a judge and wants to admit
prior crimes. I fhink that it has its good points and may clear up a number

of breaks in the city and make tbe record look wonderful. I think perhaps

there is some possibility that a person might get away, unjustly, with twenty

or thirty or fifty breaks in oﬁr community and we might have just enough evidence
to present him before waiting for an opportunity. I think perhaps a little

more attention should be given here.

CHAIRMAN ZACHOS: Well, this means that it will be left to the discretion of

the Court, in effect, the‘county will assume protection. It simply says, if
he blurts out the fact that he committed three other crimes that he will not be
immune to prosecution.

MR, KING: I see some good in that and some bad in it thaﬁ is all. And, on
Disposition of Certain Records, 607:5, I think the principle and the idea
behind this is wonderful and good. Perhaps, the only ﬁhing I find wrong is

the five year bracket. It might be increased to ten years. On the small ones,
the little small crimes. But, if he proves in ten years he has been a good
boy, he should get a good éonduct certificate. I think five is kind of short

for the serious crimes.
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« SENATOR CHANDLER: What do you think aBout the two year period?

MR. KING: For that, in the first one where he is sentenced to probation or
‘conditional discharge he can initiate it right away; right? Number one he

can ask for it immediately.

REP. ANDREWS: Upon termination of the sentence.

MR. KING: Upon’termination of the sentence. I think it's good, and I do;'t
think a guy--he gets a pardon, but gets adverse publicity and all this stuff
too. There is one more: 607:7. It says here: as soon as he starts prison

he can automatically, if he is a good boy and does his work as he's suppose
to in prison, he can be released in one half of his time. I think that is
cutting it down kind of short. 1In other words, as the first one says, he
starts out with the minimum of five years or fifteen years and he can get off
with half time if he is a good goy and, I don't know if it says if he is re-
leased in half time, in the provision, he can be taken back if he doesn't
behave--607:7, "Any person sentenced to imprisonment for more than one year
under section 607:2 of this chapter whose record of conduct shows that he has
faithfully observed all the rules of said prison, and has not been subjected
to punishment, may be entitled to release from said pPrison upon the expiration
of one half of the term of his sentence,..." I can't see where this spells
out how they're going to get much-—it would be the same thing as a violation
of parole.

CHATRMAN ZACHOS: Well, we will have the staff check that out. Any members of

the committee have any questions of Mr. King? Thank you, Tom. Any further
testimony?

" REP. ROBERIS: Representative Roberts, and T will juét limit my remarks at

the risk of repeating what has been said to VIII.

CHATRMAN ZACHOS: Which section?

REP. ROBERTS: That was under 607:5, VIII. My particular concern is in the
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rwording of that particular section that says: "In any application for em-
ployment, etc..." I would request that the joint committee look into the
possibility of excluding the word, "employment." Or, if you deem it's
necessary to leave in the word, “employment" strike out the word, "arrested

" and have it "have you ever been convicted which has not been nullified

for
by a Court?". My reasoning is this: Any individual whoever seeks employment
in any major corporation will be asked this question. And, whether or not

he is actualy employed by that company, that particular information can be
shared by any central credit risk, so-called, bureau or credit agency could
maintain data on an individual. T believe it is a violation against the
individual to maintain that record of his arrest without any explanation of
tbe disposition of that particular case. I speak pierticularly in reference

to a person who might have been‘convicted, or ratheg arrested for some minor
offense and conviction was thrown out or never brought to trial and yet a
particular piece of information lays within the employer or so-called "eredit
risk" for his entire lifetime, We have seen to date that there are many mis-

uses of this in business.

CHATRMAN ZACHOS: Any members of the committee have any questions of Rep. Roberts?

REP. ROBERTS: I would just like to say as far as '"licenses, or other civil

rights or privileges," I don't have any qualms with that. As far as the word,
"employment" that should be either erased or take out the word "arrested".

CHATRMAN ZACHOS: If you take out the word "employment", doesn't that mean

when you go in for employment you can be asked any question--that is what
bothers me about it now.

REP. CHANDLER: Ko.

CHATRMAN ZACHOS: What is to prevent it.

REP. ROBERTS: The way I understand it, it allows anybody to ask prior to em-

' ployment, '"have you ever been arrested and what for?" Right now.
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‘CHAIRMAN ZACHOS: I think you're right. 1In my own mind, "have you ever been

arrested for" should be stricken. But, you don't think it's all right to
leave in "employment?"

MR. ROBERTIS: No, as I suggested, it in effect makes it impossible for the
employer to askvany question he wants to. Now, maybe that is what you want.
I am just indicating the way I feel about it, .

CHAIRMAN ZACHOS: Do you feel the employer should be able to ask when you come

in to apply for a job, "have you ever been arrested for a crime, or ever been

arrested."

REP, ROBERTS: Only if you have been convicted-~the only question he can ask
is: "have you ever been convicted?"

CHAIRMAN ZACHOS: As a practical matter, does it make any difference? I am a

potential employer, and I ask: "Mr. Zachos, have you ever been convicted or

ever been arrested and you say, 'under statute so—~and-so it says I don't have
to answer that'. Aren't you going to politely show me the door?

REP, ROBERTS: I think that if you asked, "have you ever been arrested" I would

§ay, you haven't any right to ask that".

CHATRMAN ZACHOS: So, I say to you: "under RSA 607:5, VIII you can't ask me that

question, wouldn't my reaction be that I don't have to hire you either?

REP. ROBERTS: My answer to that is perhaps a person did not willingly want to

answer that. But, I want to go beyond that, For instance, when an employer
does that, and he answers," yes / he has been arrested and it becomes on his
application for employment a point of knowledge and was circulated amongst the
other groups of employers or so-called credit risk reports. I would say he
shouldn't have to answer unless the individual wants to answer it, And, I
would like to have the staff protect a person if he filed an application and

said he has not been convicted of a crime. No one can come back and say, ''ves

you have been, you lied on your application" he has a right if asked about a

I
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‘crime to say, '"no" if it has been annulled.

CHAIRMAN ZACHOS: I think on this one we can request that the staff check it

out,

REP. ROBERTS: Whether to protect ﬁhe employee or potential employee~—protected
to the extént, in fact, find out through public record he was arrested but not

convicted; and uses basis to determine whether or not he should be employed and
generally know the reason he has been turned down.

REP, RECORD: This brings up another question. If a person was refused a bond

because of conviction,and it is wiped off the books--this conviction. This ‘is

also on most applications for a lot of jobs, "have you ever had a bond~-yes or

no--have you ever been refused a bond?" Now, if you have been refused a bond,

and this was the reason for tha% and they go back into the fellow's history;

go back ten years to where he had been refused the bond.

REP, BRUMMER: I don't understand why an employer wouldn't have the right to
ask the question--any question he wants to. I don't see why one, regardless
of any questions of employment, a man under his constitutional right of asking
questions to persons seeking employment or any other person.

CHAIRMAN ZACHOS: Why don't we take that question up for executive session;

all right, George? I mean the question of constitutional right of the employer
or the employee-~I would rather defer that question right now.

REP. SAYER: Well, my question is the same and perhaps it should be reserved,
but I wondered if this person, Mr. Roberts, who wanted an amendment prohibiting,
if they annulled it by the court, prohibiting anyone from reporting or selling
that for profit and supplying it to an employer?

REP, ROBERTS: 1In a case of an annulled?

REP, SAYER: Well, in other words he had a report and it was credited for five
years and annulled under the statute by the Court, would you prohibit the

, ¢redit reporting service from reporting it to the employer because under the
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’purpose of Roman numeral VIII, in my opinion it could be circumventing it

by just purchasing a credit even though it was exponged by the Court and

annulled by the Court.

REP. ROBERTS: I thought I made that remark--I thought this amendment was

made, that is, not being able to ask them if they had been arrested; only

if they had been convicted in the course of experience'that would not get,

on employment records as such, because potential employees wouldn't share

this central credit record. But, you raised the question--as far as the scale
of information by any public agency--1 would object to the sale of any infor-
mation. Although, still allow the company to look at the public records as
that would still be in the public records. |

REP., SAYRE: 1In my opinion even though the court record was exponged, the
credit record is not exponged.

REP. ROBERTS: Well, I am speaking about the application of employment.

CHAIRMAN ZACHOS: Any other questions of Representative Roberts? Further

testimony on 6077

SENATOR CHANDLER: "We are not ready for--

CHAIRMAN ZACHOS: Senator Chandler?

SENATOR CHANDLER: I just said before~-so far as most of the testimony by the
witnesses, certain things they object to, or certain changes to the proposed
change. We haven't anyone in the past month or so come in and actually
pleaded the case of the bill itself. Like a proponent or anybody other then
original proponents a long time ago. We haven't any advocates for some of
these things.

CHAIRMAN ZACHOS: I agree with you,

SENATOR CHANDLER: 1It's unfair, I had a lot of questions I wanted to ask and

it's unfair to ask these people.

CHAIRMAN ZACHOS: That is something we can take up at the arguments made by
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“the committee members or commission members who prepared this, and have
indicated their availability and they will be more than happy to be

avaiiable to the committee for testimony. All right, we have'finished
our go-around for the Codification. Now, there are several people who

wish to go back and touch lightly, and I emphasize the word, "lightly".

There are sections that have been previously discussed, and it is now

ten minutes to ome and I don't want to break for lunch, but, I do also

want to indicate to everyone that this committee will probably go into
executive session the major part of this afternoon so it can be prepared

and sent into the Legislature. I will now ask for these people who wish

to testify on any section or make general comments on the entire code.

I1f they wanted to testify and have not been given the opportunity. I

only ask that you be considerate of the time of the committee and schedule
that has been set forth. Incidéntally, I want to read into the record a
letter that was received from Mrs. Robert Z. Norman dealing with abortion.
She has prepared a statement and it will become part of the record and made
available to each member of the committee. Proceeding on this basis, Mr.
Whitney indicated he wanted to be heard.

MR, WHITNEY: Thank you Mr. Chairman. We were not at the last meeting when
you discussed Arson aﬁd Destruction of Property, and since that time research
has been done on it and I have with me at this time the inspector of the
majority of fire investigation% and he has made some notes and I would like
to, if I may, have him present them. This 1s Inspector Gilbert of Franconia.

INSPECTOR GILBERT: Mr. Chairman, I have prepared a rather lenghtly statement

and I would like to touch on a few things and then submit it to the committee.
We will re-work it first and then submit it to you. We have two primary ob-
jections to the chapter on Arson. We realize that the committee usually deals

with administrative regulations and the technical nature, and we may raise some
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elementary QUestions, precisely, about someqpe who has experienced the layw
or works with criminal law such as a full time police chief. We are also
concerned with the category of Arson.under this new chap;er-—exactly what
type of arson falls under these categories? We are particularly concerned
with the definition for "occupied structure". This is on page 56 under the
Burglary section. The first part is clear, relative to "overnight accomoda-
tion" but, ”for-carrying on business therein'; to us this is a definition we
would like to see more precise. We would presume it would include a store,

but how about a barn with milking cows or used for a storage of hay? Would
this be included: a wharehouse of‘any kind, or a library, or a school? We
think it should be better defined because it raises the problem that if it

is not, as to the subject of overnight, and it does not have business therein
such as a school; and a person sets fire to it in the night and indangers no

" one, is it a misdemeanor to burn hown a 3 million dollar school complex? I am
skipping over some of these items because I don't want to prolong this. We

are concerned about the "knowingly or recklessly inflicts bodily injury on
anyone." Thié is a rather broad statement in our opinion and we would like

to see it more defined. We also. have a question under paragraph I, the last
phrase, Property of anothér. I read the transcript of the previous hearing

and there was a discussion if you wanted to burn your own property you could
and there was a constitutional question about your ability. We would like to
have that cleared up and does it inélude, for example, a person who owns his
home but has a mortgage on it; or a lean, or an attachment, or insurance on it
even though the owner didn't attempt to collect on the insurance. We feel that
this is an area that is not well defined as we interpret it. Possibly a person
with a legal background could easily answer this queétion. That is essentially
the testimony we have; I would like to touch on. One other point as far as

pProperty goes, it's a misdemeanor if it indangers no one else or not occupied.

Does this not conflict a little bit with 579:2; Criminal Mischief, there it is
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!a‘clasé B felony if the loss is over a thousand dollars as done by someone.
Could not arson also include something along the line if a building, structure,
or property valued at more than one thousand dollars would be a class B felony
and less than a thousand dollars would be a misdemeanor? You might also add

as a misdemeanor a dilapidated or abandoned building.

CHAIRMAN ZACHOS: Any members of the committee have any questions of Inspector

Gilbert or Mr. Whitney? Anyone else wish to make a comment?

DEPUTY CHIEF KEHAS: Arthur Kehas, Deputy Police Chief from Manchester, New

Hampshire. I have a few comments I would like to get on the record. I think

it is very important in these days of changing jﬁdicial field not only the

” Supreme Court degisions throughout the land and the interpretations of various
Courts, but, also the proposed code as adopted and is put into affect. Then,
there is going to be a great deal of interpretation at many levels such as
presented here in the room while the hearing is going om. I think I would like
to present to the committee a suggestion, and I am speaking for myself as well
as forvthe department. The State should have a right of an appeal in finding
them not guilty as'proclaimed by the Court and as the Federal Court has got

in their judicial system. 1In tﬁe State of Connécticut, that is in their judicial
system as well. If the State looses on a question of law the State can appeal
to it. At the present time, the State does not have the opportunity as the
defendant has.

SENATOR KOROMILAS: If I understand you correctly, you are satisfied with this

particular code except you feel that there should be a right of appeal by the
State; is that a generally fair remark?

DEPUTY CHIEF KEHAS: No, I don't endorse the whole thing and I don't say that

it is all wrong. I go along with the other police chief's that the adoption
of any new law which proclaims judicial interpretation raises havoc with the

police administration or any administration in as far as it constitute offenses.
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'I only submit to the committee for deliberation is the fact that the State
ought to have a right to appeal because of questions of law.

SENATOR CHANDLER: You say one other State has a right to appeal?

"CHIEF DEPUTY KEHAS: There is one I know of.

CHAIRMAN ZACHOS: The common law is that the State does not have a right in

eriminal nonconvictions.

MRS. PEARSON: First, I don't know if I have a right to speak as I am not a

resident of New Hampshire.

CHAIRMAN ZACHOS: You certainly may.

MRS. PEARSON: I am a nurse who is employed in Ney Hampshire. And I would--

CHATRMAN ZACHOS: Would you state your name for the record, please.

MRS. PEARSON: Edith Pearson. I am a nurse and I would like to speak in favor

of the 575:5, Abortion reform.

SENATOR KOROMILAS: tiaybe we should have your address for the record.

MRS. PEARSON: Eliot, Maine. I work in New Hampshire, in the Portsmouth area

of'New Hampshire, and the reason I would like to speak is because being in

the profession and working in the hospital, I know there are occasions under

the present law where a woman's life is in dangered by a pregnancy or a cardiac
condition, and know the physician is forced to break the law and terminate the
bregnancy which is not allowed by our present statute or else to sacrifice the
life of the mother; and I have heard--at least reputed-—that there are obste-
tricians and gynecologists who have said,"yes" they have had the woman taken
care of, he didn't say how. I think the implication is clear that physicians
in the State have been forced, under the old law, to take the law into their

own hands.

CHAIRMAN ZACHOS: I think then you are appearing in favor of the proposed?

MRS. PEARSON: Of the proposed change, right.

"CHATRMAN ZACHOS: Any members of the committee have any questioms they would

L
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‘like to ask Mrs. Pearson? Thank you. Any further general comments of
testimony? If not, I want to thank some of our regulars for the very
careful attention they have given to the commission's report. I am sure

I speak for the committee when I say their efforts have ﬁot gone unnoticed
For the most part, their comments have been very helpful; I am not saying
the committee will adopt any of them, éll of them, or anything else. But,
we appreciate the fact that you gave time to the problem. I would just 1like
to indicate to you what we'll do from here on end. The code, while it is in
the hands of the joint committee, will have executive sessions and probably»
other executive sessions and we may, if the committee feels necessary, have
another public hearing; although I don't think that is likely. We will make
a report to the next session of the Legislature, and if we so deem it advisa-
ble, recommend legislation to them; Again, thank you for coming and we
appreciate your efforts, |

(meeting adjourned at 1:05)




